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This Court has jurisdiction of this Civil Appeal pursuant
to the Arizona Constitution Article VI, Section 16, and A R S.
Section 12-124(A).

This matter has been under advi senent and the Court has
consi dered and reviewed the record of the proceedings fromthe
trial Court, exhibits made of record and the Menoranda
subnmi tted.

This matter commenced in July 1999 when Appell ee(the
Nearys) filed a conplaint for forcible detainer against
Appel I ant (Paul Thomas Denps I1) in Phoenix Justice Court,
seeking to have Appellant evicted froma property owned by
Appel l ee. On Septenber 3, 1999, Appellant filed a civil
conpl ai nt agai nst Appel | ee, seeking danages in the anount of
$4,998.00 for acts allegedly commtted by Appellee during the
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| ease period. Appellee counterclainmed for $2,829.66 for unpaid
rent, late fees and for attorney’'s fees fromthe forcible

detai ner action. The East Phoeni x Justice Court set a pre-trial
hearing with the adnonition that a failure to appear “my”
result in a judgnent agai nst the non-appearing party: Appellant
failed to appear.

On Novenber 24, 1999, the East Phoeni x Justice Court
entered an Entry of Default and gave Appellant 10 days after
Novenber 24, 1999, to file a responsive pleading to the
counterclaim On Decenber 10, 1999, the Mtion for Entry of
Judgnent and supporting affidavit were served by mail on
Appel l ant. On Decenber 10, 1999, a default judgnent was entered
agai nst Appel lant for $2,829.66, accrued interest of $78.30, and
attorney’s fees of $860.00 (totaling $3767.96), and the ori gi nal
conpl ai nt agai nst Appell ee was di sm ssed due to Appellant’s
failure to appear at the pre-trial conference.

Appel lant filed a Notice of Appeal on February 9, 2000. On
January 17, 2001, the Honorable Mchael A Yarnell affirmed the
justice court’s dism ssal of Appellant’s conpl ai nt agai nst
Appel | ee, but reversed and renmanded the entry of default
j udgnment on the counterclaimagai nst Appellant, due to | ack of
prior notice. On March 21, 2001, the Justice of the Peace
di squalified hinself and the case was transferred to the
Scottsdal e Justice Court.

On July 10, 2001, the new trial judge, after hearing oral
argunent and weighing all the evidence, signed the judgnent
awar di ng Appel | ee $4,214.52 on their counterclai magainst
Appel lant. On July 16, 2001, Appellant filed a Request for
Reconsi deration and Clarification, but both were denied. On
August 10, 2001, Appellant filed a Notice of Appeal in the
matter before this court.

After a careful review of the record this court finds that
the |l ower court’s judgnent on Appellee’s counterclai mwas proper
as a matter of law, and that Appellee is entitled to a recovery
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of attorney’s fees pursuant to AR S. 812-341.01, the underlying
contract, and Rule 19 (b) of the Superior Court Rules of
Appel | ate Procedure-Civil.

The issues rai sed by Appellant concern the sufficiency of
the evidence presented to the Justice Court, to warrant the
j udgnment for Appellee. Wien reviewi ng the sufficiency of the
evi dence, an appellate court nust not re-weigh the evidence to
determne if it would reach the sane conclusion as the origina
trier of fact.® All evidence will be viewed in a |light nost
favorabl e to sustaining a judgnent and all reasonabl e inferences
will be resolved agai nst the Appellant.? If conflicts in evidence
exi st, the appellate court nust resolve such conflicts in favor
of sustaining the judgment and agai nst the Appellant.® An
appel l ate court shall afford great weight to the trial court’s
assessment of witnesses’ credibility and should not reverse the
trial court’s weighing of evidence absent clear error.* Wen the
sufficiency of evidence to support a judgnment is questioned on
appeal, an appellate court will exam ne the record only to
determ ne whet her substantial evidence exists to support the
action of the |ower court.® The Arizona Suprenme Court has
explained in State v. Tison® that “substantial evidence” neans:

More than a scintilla and is such proof as a reasonabl e

m nd woul d enpl oy to support the conclusion reached. It is
of a character which woul d convince an unprejudi ced
thinking mnd of the truth of the fact to which the

! qtatev. Guerra, 161 Ariz. 289, 778 P.2d 1185 (1989); State v. Mincey, 141 Ariz. 425, 687 P.2d 1180, cert. denied,
469 U.S. 1040, 105 S.Ct. 521, 83 L.Ed.2d 409 (1984); State v. Brown, 125 Ariz. 160, 608 P.2d 299 (1980); Hollis .
Industrial Commission, 94 Ariz. 113, 382 P.2d 226 (1963).

2 qtatev. Guerra, supra; Satev. Tison, 129 Ariz. 546, 633 P.2d 355 (1981), cert. denied, 459 U.S. 882, 103 S.Ct.
180, 74 L.Ed.2d 147 (1982).

% Satev. Guerra, supra; Satev. Girdler, 138 Ariz. 482, 675 P.2d 1301 (1983), cert. denied, 467 U.S. 1244, 104
S.Ct. 3519, 82 L.Ed.2d 826 (1984).

* Inre: Estate of Shumway, 197 Ariz. 57, 3 P.3d 977, review granted in part, opinion vacated in part 9 P.3d 1062,
Ryder v. Leach, 3 Ariz. 129, 77P. 490 (1889).

® Hutcherson v. City of Phoenix, 192 Ariz. 51, 961 P.2d 449 (1998); Statev. Guerra, supra; State ex rel. Herman v.
Schaffer, 110 Ariz. 91, 515 P.2d 593 (1973).

® SUPRA.
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evidence is directed. If reasonable nmen nay fairly differ
as to whether certain evidence establishes a fact in issue,
t hen such evi dence nust be considered as substantial.’

This Court finds that the trial court’s determ nation was
not clearly erroneous and was supported by substantial evidence.

| T 1S THEREFORE ORDERED affirm ng the decision of the | ower
court.

| T 1S FURTHER ORDERED remandi ng this case back for al
future proceedings to the | ower court.

"1d. at 553, 633 P.2d at 362.
Docket Code 019 Page 4



